I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
ROSE M PORTER ) Under Chapter 13
)
) No. BK 93-50004
Debtor(s), )
OPI NI ON

Debt or and her former husband were the owners of a hone for
approxi mately 26 years. The home was encunber ed by a nort gage on whi ch
debt or and her fornmer husband were obligated. At thetime of their
di vorce, debtor and her forner husband transferredtitletothe honeto
t heir daughter, Kinberly Harris, subject tothe existing nortgage.
Cont enpor aneous with the transfer of title, Kinberly Harris obtained a
| oan fromMadi son County Federal Savi ngs and Loan Associ ati on! secured
by a nort gage onthe real estate, and paid of f the exi sting nortgage on
t he property. Because Ki nberly Harri s was unabl e to obtai nthe | oan
wi t hout a cosi gner, both the debtor and Ki nberly Harris signedthe
note, rider and nortgage wi t h Madi son County Federal Savi ngs and Loan
Associ ation. Debtor has continued to live in the home with her
daughter since the time of the transfer of title to her daughter.

Sonmetine in 1992, RTCobtai ned a j udgnment of forecl osure agai nst

debtor and Kinberly Harris in the Circuit Court for the

1Subsequent |y, Madi son County Federal Savings and Loan
Associ ation was placed in receivership by the Resolution Trust
Corporation (hereafter "RTC') which then assigned the note, rider and
nortgage to EMC Mortgage Corporation (hereafter "EMC'), the creditor
in the instant matter.



Third Judicial Circuit in Mdison County, Illinois and a sal e of the
real estate was schedul ed for March 15, 1993. Then, on January 4,
1993, debtor filed a petition for relief under chapter 13 of the
Bankr upt cy Code, foll owed by a noti on aski ng t he Bankruptcy Court to
enforce the codebtor stay of 11 U. S. C. section 1301(a) by curtailing
the sale of Kinmberly Harris' honme. EMC responded with a notion
pursuant to 11 U.S. C. section 1301(c) (1) seeking relief fromthe
codebtor stay on the basis that Kinberly Harris, and not the debtor,
recei ved the consideration for the claimheld by EMC. ?

The Court heard argunment on bot h noti ons on February 8, 1993 and
hear d suppl enental argunent during a tel ephoni c heari ng on February 10,
1993. During the hearings, the parties stipulatedtothe facts set
forth above. However, debtor nai ntai ned that her continuedabilityto
livein her daughter's hone constituted considerationto her withinthe
meani ng of section 1301(c)(1).

Section 1301(a) of the Bankruptcy Code, 11 U.S.C. § 1301(a),
provi des a stay of actions by creditors against individuals who
cosi gned, or secured, consumer debts of the debtor. It provides:

(a) Except as provided in subsections
(b) and (c) of this section, after the order for
relief under this chapter, a creditor may not

act, or conmence or continue any civil action, to
coll ect all or any part of a consumer debt of the

2Debtor's plan of reorganization, which has not yet been
confirmed, proposes to cure the nortgage arrearage while nmaking
current nortgage paynments of $265.33 through the plan. EMC has
obj ected to confirmation of the plan as underfunded because the
current nonthly nortgage paynents are $380. 71, the arrearage as of
February, 1993 is $15,700.90 and the plan fails to provide for the
payment of real estate taxes and insurance on the nortgaged prem ses.
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debt or fromany i ndividual that is |iable on such
debt with the debtor, or that secured such debt,
unl ess

(1) such individual becanme |i able on or
secur ed such debt inthe ordi nary course of such
i ndi vi dual s business; or

(2) the case is closed, dismssed, or
converted to a case under chapter 7 or 11 of this
title.
The codebt or stay of section 1301(a), |ike the automatic stay of
actions agai nst debtors under 11 U. S.C. section 362(a), arises

i mmedi ately upon the filing of the petition in bankruptcy w thout

affirmati ve actiononthe part of thedebtor. E.qg., InreHarris, 16

B.R 371, (Bankr. E.D. Tenn. 1982). |Its purposeis "to protect a
debt or operati ng under a chapter 13 i ndi vi dual repaynent pl an case by
insulating hi mfromindirect pressures fromhis creditors exerted
t hrough friends or rel ati ves that may have cosi gned an obl i gati on of
the debtor." H R REP. No. 595, 95th Cong., |st Sess. 426 (1977),
reprinted in 1978 U.S.C.C. A N. 5963, 6381.3

However, the protection afforded by the codebtor stay is not
unlimted. Section 1301(c) allows acreditor toobtainrelief fromthe
stay of section 1301(a) under certain circunmstances. |t states:

(c) Onrequest of apartyininterest and
after notice and a hearing, the court shall grant
relief fromthe stay provi ded by subsection (a)
of this sectionwithrespect toacreditor, to
t he extent that--

(1) as between the debtor and the

3In the instant case, debtor argues, and EMC does not dispute,

t hat section 1301(a) applies in the first instance to protect
Kimberly Harris from actions by EMC
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i ndi vi dual protected under subsection (a) of this

secti on, such i ndi vi dual recei ved t he
consideration for the claim held by such
creditor;

(2) the plan filed by the debtor
proposes not to pay such clainy or

(3) such creditor's interest would be
i rreparably harmed by conti nuati on of such stay.

Par agraphs (1), (2) and (3) of section 1301(c) are in the
alternative. Thus, acreditor seekingrelief fromthe codebtor stay

need prove only the el enents of one paragraphto prevail. E.g., Inre

Rhodes, 85 B. R. 64, 64 (Bankr. N.D. I11. 1988); Inre Laska, 20 B. R

675, 676 (Bankr. N.D. Chio 1982). Here, EMCargues that it isentitled
to proceed wththe forecl osure sal e of Kinberly Harris' house under
section 1301(c)(1).

The codebt or envi si oned by section 1301(a) i s the "signing obligor
who did not receive the consideration for the claimheld by the
creditor, and t herefore, who put forward his creditworthiness and
assunmed liability onthe debt solely for the benefit of the debtor now

i n bankruptcy.” Inre Bigalk, 75B. R 561, 565 (Bankr. D. Mnn. 1987)

(citing HR REP. No. 595, 95th Cong., |st Sess. 426 (1977), reprinted
in1978 U.S.C.C. A N. 5963, 6382). Thestatuteisintended "to afford
relief toadebtor by depriving acreditor of the consi derabl e extra-
judicial pressure which coul d be brought to bear [on the debtor]. . .

by conti nui ng concerted col | ection acti on agai nst an 'innocent' third-
party co-obligor not in bankruptcy. . . . Congressdidnot intendto
al l owthe codebtor stay to be asserted by a co-obligor who in fact

recei ved the consideration for the debt.” |d. at 565-66. Accordingly,



when t he co-obligor is the party who recei ved t he consi deration for the
claim and the chapter 13 debtor is actually the cosigner on the
obligation, the court nust grant relief fromthe codebtor stay to al | ow
the creditor to pursue the party who derived the benefit fromthe

credit transaction. 5Collier on Bankruptcy § 1301.01[6][a], at 1301-7

(15th ed. 1992).

Here, debtor adm ts that she cosigned the |l oanin questionas an
accommodati on t o her daught er who coul d not obtai n financing onthe
home on her own. She al so admts that the hone bel ongs entirely to her
daughter. However, debtor mai ntains that her continuedabilityto
resi de i n her daughter's hone represents considerationto her within
t he neani ng of section 1301(c)(1).

Not surprisingly, neither the parties nor the Court have found any
cases exactly on point. Nonethel ess, despite thelack of authority on
this issue, the Court has no doubt that debtor's continued residency in
t he hone has no i npact on EMC s right to berelieved of the constraints
of the codebtor stay. Cearly, all benefit fromthe | oan transaction
went to Kinberly Harris. Debtor's abilitytoliveinthe hone flows
not fromany consi derati on ext ended by t he credi tor but rather fromthe
| argess of her daughter.

See Order and Judgnent entered this date.

_______ / s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 3, 1993




